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Federal Trade Commission § 310.5

3 For offers of consumer credit products 
subject to the Truth in Lending Act, 15 
U.S.C. 1601 et seq., and Regulation Z, 12 CFR 
part 226, compliance with the recordkeeping 
requirements under the Truth in Lending 
Act, and Regulation Z, shall constitute com-
pliance with § 310.5(a)(3) of this Rule.

obtaining or arranging a loan or other 
extension of credit for a person. 

(b) Pattern of calls. (1) It is an abusive 
telemarketing act or practice and a 
violation of this Rule for a tele-
marketer to engage in, or for a seller 
to cause a telemarketer to engage in, 
the following conduct: 

(i) Causing any telephone to ring, or 
engaging any person in telephone con-
versation, repeatedly or continuously 
with intent to annoy, abuse, or harass 
any person at the called number; or 

(ii) Initiating an outbound telephone 
call to a person when that person pre-
viously has stated that he or she does 
not wish to receive an outbound tele-
phone call made by or on behalf of the 
seller whose goods or services are being 
offered. 

(2) A seller or telemarketer will not 
be liable for violating § 310.4(b)(1)(ii) if: 

(i) It has established and imple-
mented written procedures to comply 
with § 310.4(b)(1)(ii); 

(ii) It has trained its personnel in the 
procedures established pursuant to 
§ 310.4(b)(2)(i); 

(iii) The seller, or the telemarketer 
acting on behalf of the seller, has 
maintained and recorded lists of per-
sons who may not be contacted, in 
compliance with § 310.4(b)(1)(ii); and 

(iv) Any subsequent call is the result 
of error. 

(c) Calling time restrictions. Without 
the prior consent of a person, it is an 
abusive telemarketing act or practice 
and a violation of this Rule for a tele-
marketer to engage in outbound tele-
phone calls to a person’s residence at 
any time other than between 8 a.m. 
and 9 p.m. local time at the called per-
son’s location. 

(d) Required oral disclosures. It is an 
abusive telemarketing act or practice 
and a violation of this Rule for a tele-
marketer in an outbound telephone 
call to fail to disclose promptly and in 
a clear and conspicuous manner to the 
person receiving the call, the following 
information: 

(1) The identity of the seller; 
(2) That the purpose of the call is to 

sell goods or services; 
(3) The nature of the goods or serv-

ices; and 
(4) That no purchase or payment is 

necessary to be able to win a prize or 

participate in a prize promotion if a 
prize promotion is offered. This disclo-
sure must be made before or in con-
junction with the description of the 
prize to the person called. If requested 
by that person, the telemarketer must 
disclose the no-purchase/no-payment 
entry method for the prize promotion.

§ 310.5 Recordkeeping requirements. 
(a) Any seller or telemarketer shall 

keep, for a period of 24 months from 
the date the record is produced, the fol-
lowing records relating to its tele-
marketing activities: 

(1) All substantially different adver-
tising, brochures, telemarketing 
scripts, and promotional materials; 

(2) The name and last known address 
of each prize recipient and the prize 
awarded for prizes that are rep-
resented, directly or by implication, to 
have a value of $25.00 or more; 

(3) The name and last known address 
of each customer, the goods or services 
purchased, the date such goods or serv-
ices were shipped or provided, and the 
amount paid by the customer for the 
goods or services; 3

(4) The name, any fictitious name 
used, the last known home address and 
telephone number, and the job title(s) 
for all current and former employees 
directly involved in telephone sales; 
provided, however, that if the seller or 
telemarketer permits fictitious names 
to be used by employees, each ficti-
tious name must be traceable to only 
one specific employee; and 

(5) All verifiable authorizations re-
quired to be provided or received under 
this Rule. 

(b) A seller or telemarketer may 
keep the records required by § 310.5(a) 
in any form, and in the manner, for-
mat, or place as they keep such records 
in the ordinary course of business. 
Failure to keep all records required by 
§ 310.5(a) shall be a violation of this 
Rule. 

(c) The seller and the telemarketer 
calling on behalf of the seller may, by 
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written agreement, allocate responsi-
bility between themselves for the rec-
ordkeeping required by this section. 
When a seller and telemarketer have 
entered into such an agreement, the 
terms of that agreement shall govern, 
and the seller or telemarketer, as the 
case may be, need not keep records 
that duplicate those of the other. If the 
agreement is unclear as to who must 
maintain any required record(s), or if 
no such agreement exists, the seller 
shall be responsible for complying with 
§§ 310.5(a)(1)–(3) and (5); the tele-
marketer shall be responsible for com-
plying with § 310.5(a)(4). 

(d) In the event of any dissolution or 
termination of the seller’s or tele-
marketer’s business, the principal of 
that seller or telemarketer shall main-
tain all records as required under this 
section. In the event of any sale, as-
signment, or other change in ownership 
of the seller’s or telemarketer’s busi-
ness, the successor business shall main-
tain all records required under this sec-
tion.

§ 310.6 Exemptions. 
The following acts or practices are 

exempt from this Rule: 
(a) The sale of pay-per-call services 

subject to the Commission’s ‘‘Trade 
Regulation Rule Pursuant to the Tele-
phone Disclosure and Dispute Resolu-
tion Act of 1992,’’ 16 CFR part 308; 

(b) The sale of franchises subject to 
the Commission’s Rule entitled ‘‘Dis-
closure Requirements and Prohibitions 
Concerning Franchising and Business 
Opportunity Ventures,’’ 16 CFR part 
436; 

(c) Telephone calls in which the sale 
of goods or services is not completed, 
and payment or authorization of pay-
ment is not required, until after a face-
to-face sales presentation by the seller; 

(d) Telephone calls initiated by a cus-
tomer that are not the result of any so-
licitation by a seller or telemarketer; 

(e) Telephone calls initiated by a cus-
tomer in response to an advertisement 
through any media, other than direct 
mail solicitations; provided, however, 
that this exemption does not apply to 
calls initiated by a customer in re-
sponse to an advertisement relating to 
investment opportunities, goods or 
services described in §§ 310.4(a) (2) or 

(3), or advertisements that guarantee 
or represent a high likelihood of suc-
cess in obtaining or arranging for ex-
tensions of credit, if payment of a fee is 
required in advance of obtaining the 
extension of credit; 

(f) Telephone calls initiated by a cus-
tomer in response to a direct mail so-
licitation that clearly, conspicuously, 
and truthfully discloses all material 
information listed in § 310.3(a)(1) of this 
Rule for any item offered in the direct 
mail solicitation; provided, however, 
that this exemption does not apply to 
calls initiated by a customer in re-
sponse to a direct mail solicitation re-
lating to prize promotions, investment 
opportunities, goods or services de-
scribed in §§ 310.4(a) (2) or (3), or direct 
mail solicitations that guarantee or 
represent a high likelihood of success 
in obtaining or arranging for exten-
sions of credit, if payment of a fee is 
required in advance of obtaining the 
extension of credit; and 

(g) Telephone calls between a tele-
marketer and any business, except 
calls involving the retail sale of non-
durable office or cleaning supplies; pro-
vided, however, that § 310.5 of this Rule 
shall not apply to sellers or tele-
marketers of nondurable office or 
cleaning supplies.

§ 310.7 Actions by States and private 
persons. 

(a) Any attorney general or other of-
ficer of a State authorized by the State 
to bring an action under the Tele-
marketing and Consumer Fraud and 
Abuse Prevention Act, and any private 
person who brings an action under that 
Act, shall serve written notice of its 
action on the Commission, if feasible, 
prior to its initiating an action under 
this Rule. The notice shall be sent to 
the Office of the Director, Bureau of 
Consumer Protection, Federal Trade 
Commission, Washington, DC 20580, and 
shall include a copy of the State’s or 
private person’s complaint and any 
other pleadings to be filed with the 
court. If prior notice is not feasible, 
the State or private person shall serve 
the Commission with the required no-
tice immediately upon instituting its 
action. 

(b) Nothing contained in this section 
shall prohibit any attorney general or 
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